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I.  Introduction

The doctrine of sovereign immunity derives from the common law axiom that the king can do no wrong and is therefore liability proof from tort claims.  See W. Hamilton Bryson, Bryson on Virginia Civil Procedure § 5.02 (4th ed. 2007)  The Commonwealth has chosen to recede somewhat from this blanket immunity.  The vehicle by which the Commonwealth partially forfeited its immunity is the Virginia Tort Claims Act (the "Act") Va. Code 8.01-195.1 to 8.01-195.8.  The Act provides limited liability for claims against the Commonwealth.  For a cause of action to fall within the Act, it must accrue after July 1, 1993.  Assuming the temporal restriction is met, liability is still capped at $100,000.00. 
While the Act unquestionably allows plaintiffs to recover in tort against the Commonwealth, that generosity is not extended to plaintiffs with claims against counties. In fact, no provision of the Act "[shall] be so construed as to remove or in any way diminish the sovereign immunity of any county, city or town in the Commonwealth."  Va. Code Ann. § 8.01-195.3. 

II.  County Immunity From Tort
Unlike the Commonwealth, counties have not “given back” any of their immunity.   See Id.  They enjoy an absolute immunity from tort liability.  The tortious injuries caused by the negligence of their officers, servants, and employees impart no liability upon counties. Mann v. County Bd. of Arlington County, 199 Va. 169, 174 (Va. 1957), 98 S.E. 2d 515 (1957), citing Fry v. County of Albemarle, 86 Va. 195, 9 S.E. 1004 (1890).  As counties are "integral parts of the state….created for civil administration" they enjoy the same immunity as the state in the absence of specific statutory forfeiture. See Mann v. County Bd. of Arlington County, 199 Va. 169, 173-174 (Va. 1957), Fry v. County of Albemarle, 86 Va. 195, 9 S.E. 1004. The immunity is essentially irrevocable and attaches even when a county is acting as a (non-immune) city might. Moreover, the existence of insurance coverage does nothing to alter the immunity.  Mann v. County Bd. of Arlington County, supra, at 175.

III.  City (Partial) Immunity From Tort

In contrast to counties, cities are not thought to be so integral to the state to require the same level of protection as counties.  Cities are only immune when liability would arise from a "governmental" function.  For nongovernmental, "proprietary" functions the analysis is wholly different and cities may be held liable in tort.  The distinction between the two rests in the juxtaposition between governing and management functions of a city government.  By way of clarification, proprietary management functions include maintenance of public property.
  By contrast, governmental functions deal with traditional governance of citizens and private property.  In those instances where proprietary and governmental functions overlap, governmental immunity will prevail.
  While essential for city liability, the governmental/proprietary dynamic has zero relevance or application to county liability.  Fry v. County of Albemarle at 199. 

IV.  Counties Facing Nontort Claims

County immunity from tort does not shield a county from other unrelated forms of liability.  For instance, counties may be sued on a theory of implied contract.  This creates a means of recourse when a county has wrongfully taken, damaged, or converted property.  This necessarily leads to the odd arrangement where in order to recover against a county for a tort to private property, the injured plaintiff must waive her tort claim and sue on an implied contract and insist the county pay for the property it has taken, damaged, or converted.  Nelson County v. Coleman, 126 Va. 275, 277 (Va. 1919), 101 S.E. 413, 414 (1919).  Placing implied contract liability on a county or the Commonwealth comports with traditional views of fairness and finds support not just in Virginia Supreme Court case law, but also in section 11 of Article I of the Virginia Constitution. 

Just as counties face liability for implied contracts, the same holds true for conventional contract claims.  Sovereign immunity in Virginia has never been held to create a defense to liability for contractual breaches on the part of the government or its authorized agents.  Wiecking v. Allied Medical Supply Corp., 239 Va. 548, 553 (Va. 1990).  A notable exception to governmental contractual liability is that the contract sued upon must be valid to begin with.  The government cannot enter into a contract where the authority to do so does not exist.  That is to say, the contract cannot be ultra vires.  Where such an invalid contract exists, no liability is created against the sovereign.  County of York v. King's Villa, Inc., 226 Va. 447, 452 (1983), 309 S.E.2d 332, 335 (1983). 

Counties (and cities) are further exposed to liability through public nuisance actions.  A public nuisance has been held to be a condition that is a danger to the public. Taylor v. Charlottesville, 240 Va. 367, 372 (Va. 1990), citing White v. Town of Culpeper, 172 Va. 630, 636, 1 S.E.2d 269, 272 (1939).  The Taylor court refused immunity where a city constructed street lacked both guardrails and adequate warning of a steep drop off just 12 yards off the pavement.  Prior to the fatal accident giving genesis to the suit, residents had complained about the condition and the city had chosen to do nothing to remediate the danger. 
In spite of the Taylor ruling, public nuisance actions are far from an unlimited source of liability for cities and counties.  Property that is legally constructed and properly maintained fails to create public liability even if the construction causes actual damages to a third party.  See Virginia Beach v. Virginia Beach Steel Fishing Pier, Inc., 212 Va. 425 (Va. 1971) (City constructed jetties caused massive deposits of sand damaging plaintiff's fishing business), Newport News v. Hertzler, 216 Va. 587 (Va. 1976) (City park, properly constructed and operated, created no city liability for neighbors' complaints of noise, trash, aesthetics, etc.)

V.  Governmental Employee Immunity

The test concerning whether county employees are immune from tort liability was addressed in Messina v. Burden, 228 Va. 301 (1984).  First, the court stated the following with regard to the purposes of sovereign immunity:
[T]he doctrine of sovereign immunity serves a multitude of purposes including but not limited to protecting the public purse, providing for smooth operation of government, eliminating public inconvenience and danger that might spring from officials being fearful to act, assuring that citizens will be willing to take public jobs, and preventing citizens from improperly influencing the conduct of governmental affairs through the threat or use of vexatious litigation. 
Id. at 307-308.  The court further found that "in order to fulfill those purposes the protection afforded by the doctrine cannot be limited solely to the sovereign.  Unless the protection of the doctrine extends to some of the people who help run the government, the majority of the purposes for the doctrine will remain unaddressed." Id.  The court recognized that sovereign immunity meant little unless it protected the employee actors as well the governmental action undertaken by them.  

The immunity given to governmental employees is clearly of a lesser quality than what is granted to their employers.  Governmental agents are only immune from simple negligence, they have no shield from gross negligence.  Colby v. Boyden, 241 Va. 125, 128 (1991). 
  The first step when dealing with a public employee is to determine whether he or she works for an immune entity (i.e. a county).  If the employee is employed by an immune entity, then, depending on the type of act, the employee may be immune.  This is because acts of governmental employees are broadly divided into two categories, discretionary and ministerial.  Colby v. Boyden at 128-129.  The distinction goes beyond semantics; county employees are immune if the nature of the act is discretionary and not immune if the nature of the act is ministerial.  The Virginia Supreme Court provided a four-factor test for determining whether a county employee’s act is discretionary or ministerial.  As first laid out in James v. Jane, 221 Va. 43, 267 S.E.2d 108 (1980), then reiterated in Messina v. Burden at 313, and again in Colby v. Boyden at 129, the trial courts are to consider the following four factors:
(1) the nature of the function the employee performs; 

(2) the extent of the government's interest and involvement in the function; 

(3) the degree of control and direction exercised over the employee by the government; and 

(4) whether the act in question involved the exercise of discretion and judgment.

The distinction between a governmental and a ministerial act may be easiest to understand by 

comparing the mundane act of a county police officer involved in the simple driving a 
police cruiser to the act of engaging in a high speed police pursuit.  The key is the level of 
judgment and discretion required of the officer to operate the cruiser at the time of the alleged 
negligent act.  In ordinary driving situations, the duty of care required to drive the vehicle is a 
ministerial obligation.  Heider v. Clemons, 241 Va. 143 (1991).  The defense of sovereign 
immunity applies only to special risks arising from the governmental activity or acts of judgment 
and discretion which are necessary to the performance of the governmental function itself, such 
as the discretionary judgment involved in vehicular pursuit by a police officer.  See  Colby 
v. Boyden, 241 Va. 125 (1991) ( police officer who struck plaintiff’s vehicle during chase of a 

traffic violator with lights and siren on held entitled to immunity); and Nationwide Mut. Ins.  

Co. v. Hylton, 260 Va. 56,63-64 (2000) (state trooper in pursuit of traffic violator at time of 
collision entitled to immunity because pursuit involves grave discretionary judgments (public 

safety concerns) during performance of critical governmental function (enforcement of traffic 

laws)).
Aside from ministerial acts, governmental employees are without immunity for several other distinct categories of tort.  These include acts undertaken in bad faith (See Harlow v. Clatterbuck, 230 Va. 490 (1986)), intentional torts and acts outside the scope of employment (See Fox v. Deese, 234 Va. 412 (1987)), and gross negligence (Meagher v. Johnson, 239 Va. 380 (1990)). 

County immunity from tort normally attaches to their school boards.  School boards "act in connection with public education as agents or instrumentalities of the state, in the performance of a governmental function, and consequently they partake of the state's sovereignty with respect to tort liability…" Kellam v. School Bd., 202 Va. 252, 259 (1960)  In at least one important way, Kellam actually extends greater degree of protection to school boards than what is afforded to counties.  In Kellam, the court determined school boards need also be immune from public nuisance actions. Id. 

School board immunity has an important caveat.  It is altered by the existence of Va. Code 22.1-194 which allows for liability of school boards for vehicle accidents up to the limit of their insurance policy.  See Linhart v. Lawson, 261 Va. 30 (2001).  Linhart permits a simple negligence claim against a school board, but goes no further.  The case involved a school bus accident where both the school board and the driver were sued.  The court applied Va. Code 22.1-194 against the school board but left the bus driver’s individual immunity in tact.  The court found the statute did nothing to remove the bus driver's individual immunity from claims of negligence. 

Both by statute and regulation, a number of meaningful extensions of immunity have been made to various governmental agents.  Certain of the following examples likely overlap with traditional immunities granted governmental agents, but for whatever reason the legislature has seen fit to provide additional protections to certain employees.  Those with an additional level of insulation from tort include;

-Governmental agents who report suspected child abuse. Va. Code 63.2-1512
-School employees reporting alcohol use. Va. Code 8.01-47

-Library employees reporting persons they believe to have absconded with library property. Va. Code 42.1-73.1

-Public safety officials rendering emergency assistance. Immunity also extends to firefighters sent beyond territorial limits due to an emergency Va. Code 8.01-225 and Va. Code 27-1, respectively.

-Local government officials acting in an emergency capacity due to a natural or manmade disaster. Va. Code 44-146.23

-Local building department personnel carrying out code enforcement responsibilities. See Uniform Statewide Building Code 102.9.

VI.  How to Sue a County

For those with claims that may defeat county immunity or where county immunity is inapplicable, there is an additional step before an action against said county may be maintained. Va. Code 15.2-1243 through 15.2-1249 govern the payment of claims by counties.  Va. Code 15.2-1248 requires those desiring to file an action against a county to first present the claim to the board of supervisors.
  Under prior law, the requirements of 15.2-1243 through 15.2-1249 were applicable only to monetary claims.
  See Nuckols v. Moore, 234 Va. 478 (1987).  As yet, it does not appear this limitation has been abrogated and Nuckols is still good law. 

Va. Code 15.2-1246 mandates the procedures to follow in order to a appeal a claim that has been presented to the county and then denied.  A claimant must file her appeal with the clerk of the circuit court within 30 days of notice of the denial.  The claimant must also execute a bond sufficient to cover payment of any costs potentially adjudged against the claimant. After filing the appeal, the claimant has 6 months to file suit. 
� Maintenance of streets, sidewalks, and public utilities are examples of proprietary functions and require reasonable and ordinary care.  See Bedford City v. Sitwell, 110 Va. 296(1909)�


� Examples of “mixed” immune  functions include garbage removal (See Taylor v. City of Newport News, 214 Va. 9 (1973) and traffic control (See Transportation, Inc. v. City of Falls Church, 219 Va. 1004(1979).


� Failure to comport with Va. Code 15.2-1248 et seq. requires dismissal upon demurrer.  See County of Chesterfield v. Town & Country Apts. & Townhouses, 214 Va. 587 (1974) (decided upon prior law)


� Va. Code 15.2-1248 states that where the county has agreed to binding arbitration, the claimant need not present the claim to the board of supervisors.





