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The concept of sovereign immunity dates to the English common law notion that the king can do no wrong and cannot be sued.  Virginia followed this concept until 1982 when the General Assembly waived the commonwealth’s sovereign immunity for tort claims but capped potential damages in negligence cases at $25,000.00.  This cap was raised in 1993 to $100,000.00.  See Va. Code Ann. § 8.01-195.3 (Repl. Vol. 2007).  This limit on damages complicated the commonwealth’s ability to settle the lawsuits brought by families of the victims of the horrific Virginia Tech tragedy and may lead the General Assembly to raise the cap and index it to inflation.


One may ask why the victims sued the sovereign for the murderous acts of Seung Hi-Cho.  This is a fair question and one which I often contemplated prior to the release of some of the evidence by lawyers for some of the victims.  E-mails and other evidence released last week help one understand why the Governor and Attorney General opted to avoid a court battle over who in addition to the killer was liable for the tragedy.  As the Richmond Times-Dispatch reported on June 18, 2008, former Superintendent of the Virginia State Police, W. Gerald Massengill, who was appointed by the Governor to head the investigation of the shootings, concluded that Virginia Tech officials waited too long to warn the campus and probably should have suspended classes and secured buildings much sooner.

Indeed, some of the evidence released includes the fact that about one hour and 15 minutes before the Seung Hi-Cho opened fire in Norris Hall, a professor had called home to say her building was already on “quasi lock down” as a result of the shooting of two students at West Ambler Johnston dormitory earlier that morning.  At least 20 minutes before the Norris Hall massacre and prior to the release of any campus wide alert, other Tech officials had locked down their own offices.  The campus wide alert that was eventually issued has caused some parents of the victims to accuse Tech officials of watering down an earlier draft of the alert.  The earlier draft disclosed that one student died and one was injured from the shooting at the dorm.  The alert that went out at 9:26 a.m. stated only that “a shooting incident occurred” and urged the community to report suspicious activity.  Classes were not suspended and a campus lock down was not initiated.  One minute before the alert was issued, the campus co-director of emergency planning sounded far more urgent in a personal e-mail saying, “there is an active shooter on campus and its making national news.  My office is on lock down.  This is horrible.”

Shortly thereafter, and still prior to the Norris Hall massacre, the same official added: “Unofficial word is that 2 people have died and the shooter still is at large.  Tactical teams are staging in Blacksburg.  My building is in lockdown. Bombs, shootings…I’m moving to a smaller town.”  These facts put Superintendent Massengill’s conclusions, the lawsuits, and the governments desire to settle into context.


The settlement approved on June 17, 2008 reveals the lengths to which the government had to go to maneuver around the constraints of the outdated damages cap in the Virginia Tort Claims Act.  The settlement with 42 of the claimants provides as follows.  Beneficiaries of those who were killed will receive $100,000 and may seek additional money from a $1.9 million hardship fund.  Injured victims are also eligible for up to $100,000 each, and those who were seriously injured will have health care needs covered by the state for life.


When the General Assembly convenes in January, it will consider whether the $100,000 cap should be raised.  Virginia’s is one of the most restrictive caps in the nation.  Some states have no cap.  Maryland’s is $200,000 and South Carolina’s is $300,000.  In the wake of the Virginia Tech litigation, some of our representatives have publicly recognized the need to raise the cap.  Additionally, Del. David B. Albo (R-Fairfax) reportedly supports the notion that the Virginia Tort Claims Act be indexed to inflation, a view supported by House Majority Leader, H. Morgan Griffin (R-Salem). See http://www.washingtonpost.com/wp-n/content/article/2008/04/13/AR2008041302553_p.  A reasonable increase is long overdue.  Whether the increase is from $100,000 to $300,000 or $500,000, the sum should also be tied to inflation.  Just as the value of $100,000 in 1993 money bears little resemblance to the value of $100,000 in 2008 money, the same will eventually be true of whatever amount the General Assembly sets next year.  
