SOVEREIGN IMMUNITY OF COUNTIES
I.
General

A.
The Virginia Tort Claims Act (the “Act”), Va. Code §§ 8.01-195.1 to 

8.01-195.8, waives the Commonwealth’s tort immunity to the extent 

of $100,000 per claim for any cause of action accruing after July 1, 1993.


B.
No provision of the Act diminishes the immunity of any county, city, 

or town.  Va. Code § 8.01-195.3.


C.
Counties have absolute immunity in tort; they are not liable for 
tortious injuries caused by negligence of their officers, servants and employees.  Mann v. Arlington County Board, 199 Va. 169, 174, 98 S.E.2d 515 (1957), citing Fry v. Albemarle County, 86 Va. 195, 9. S.E. 1004 (1890).  [NOTE:  Cities and towns have immunity only from governmental (as opposed to proprietary) functions.]

1.
Counties are integral parts of the State created for civil 



administration, and, in the absence of statute, enjoy the 

same immunity as the State.  Mann v. Arlington County Board, supra, at 173-174 Fry v. Albemarle County, supra, at 197-198.



2.
County immunity is retained even when the county takes on 




characteristics of a city and exercises many powers and 

performs services rendered by a city.  Mann v. Arlington 

County Board, supra, at 175.



3.
County immunity from liability cannot be waived even when 




insurance coverage exists to cover the event.  Mann v. 

Arlington County Board, supra, at 175.

D.
Governmental-Proprietary

1.
The governmental-proprietary distinction, applicable to 

municipal corporations, has no application to counties.  Fry 

v. Albemarle County, supra, at 199.

a.
The Equal Protection Clause of the Fourteenth Amendment is not violated because municipalities have liability in the performance of proprietary functions while counties retain immunity.  Obenshain v. Holliday, 504 F. Supp. 946 (E.D. Va. 1980).



2.
A county does not waive its state tort immunity by operating




an airport in interstate commerce which is regulated by the 

federal government.  Obenshain, supra, at 953.

E.
Implied Contract.



A county may be sued on an implied contract theory when it 

wrongfully takes, damages or converts to its use property of the 

plaintiff.

1.
Where a county commits a tort which involves an injury to 

private property, the plaintiff may waive the tort and sue upon an implied contract to pay for the property which has been wrongfully taken, damaged or converted to the County’s use.  Nelson County v. Coleman, 126 Va. 275, 278, 101 S.E. 413, 414 (1919).


2.
Article I, § 11, Constitution of Virginia, prohibits a 

government’s taking private property for public use without 

payment of just compensation.

II.
Exceptions to Sovereign Immunity


A.
Public Nuisance.



1.
A public nuisance is a condition that is a danger to the 

public.  Taylor v. City of Charlottesville, 240 Va. 367, (1990), citing White v. Town of Culpeper, 172 Va. 630, 636, (1939).

2.
In Taylor, supra, the City constructed a short street to serve an apartment complex.  At the terminus of the street, no guard rails or warning signs were constructed although there existed 37 feet beyond the pavement a steep precipice and a stream.  The City had received complaints about dangerous conditions at the end of the street.  Under these circumstances, the court held that the City had no governmental immunity to a nuisance theory claim where a death resulted after a car plunged into the stream on a dark, rainy night.

3.
A City, however, cannot be liable for a nuisance if the activity complained of is lawfully authorized and not constructed or maintained in a negligent manner.  Thus, when City, acting within its authority, constructed jetties and its construction and maintenance was without negligence, City had no liability when jetties caused deposit of sand under a fishing pier.  Virginia Beach v. Steel Fishing Pier, 212 Va. 425, (1971).
4.
In Newport News v. Hertzler, 216 Va. 587, (1976), it was held that City was authorized to establish a park and operated it without negligence notwithstanding complaints of neighbors as to noise, trash, traffic, dust, etc.  Therefore, applying the rule established by Virginia Beach v. Steel Fishing Pier, the Court declined to find that the City was maintaining a nuisance.

5.
Unlike cities and towns, school boards do have governmental immunity as to public nuisances because they are agents or instrumentalities of the State and partake of the State’s sovereignty as to tort liability.  Taylor, supra, at 373-374, discussing Kellam v. School Board, 202 Va. 252, 117 S.E.2d 96 (1960); Hunt v. School Board of the City of Norfolk, No. L90-3617 (Cir. Ct. for the City of Norfolk, April 17, 1991) (Judge John E. Clarkson).  Counties may possess immunity to public nuisances on the same basis.


B.
Contractual Claims.



1.
The doctrine of sovereign immunity has never been 

extended to the defense of actions based upon valid 

contracts entered into by duly authorized agents of 

government.  Wiecking v. Allied Medical Supply, 239 Va. 548, 551, 391 S.E.2d 258 (1990).



2.
An ultra vires contract, however, is void ab initio and creates 

no liability.  County of York v. King’s VillaU, 226 Va. 47, 452, 

309 S.E.2d 332, 335 (1983).


C.
Torts Occurring Outside of the Commonwealth



1.
When a Virginia local government is guilty of tortious 

conduct outside the boundaries of the Commonwealth, federal courts or courts of other states will generally apply the immunity law of the state where the wrong occurred.

2.
In Biscoe v. Arlington County, 738 F.2d 1352 (4th Cir. 1984), a tort action was filed against Arlington County after a high speed chase conducted by county police officers resulted in injuries to an innocent bystander in the District of Columbia.  The County’s effort to defend on the basis of sovereign immunity was rejected by the Fourth Circuit which held that the Full Faith and Credit Clause does not require courts outside of the Commonwealth to apply the State’s immunity law.  See also Skipper v. Prince George’s County, 637 F. Supp 638 (D.D.C. 1986); and Bays v. Jenks, 573 F. Supp. 306 (w.D. Va. 1983).

III.
Immunity of County Employees

A.
Purpose – In order to fulfill the purpose of sovereign immunity, the 

doctrine must be extended to some of the people who help run the government.  Messina v. Burden, 228 Va. 301, 307-308 (1984).


B.
Effect of Immunity.


1.
A governmental agent entitled to the protection of sovereign 

immunity is not immunized from suit.  Rather, the degree of 

negligence which must be shown to impose liability is elevated from simple to gross negligence.  Colby v. Boyden, 241 Va. 125, 128 (1991).


C.
Who Is Entitled to Immunity



1.
First question:  does the person work for an immune entity?




a.
Counties are immune




b.
County employees are therefore eligible for immunity 

if other criteria are met.



2.
Test to determine entitlement to immunity




a.
Whether a particular act is entitled to protection of 

immunity depends upon whether the act is classified 

as discretionary or ministerial in nature.  Colby at 128-29.
b.
Apply Four-Factor Test from James v. Jane and 

consider the following factors:
1.
Nature of function employee performs – must 

be a vitally important public function.





2.
Extent of governmental entity’s interest and 

involvement in the function (employing 

governmental entity must have official interest 

and direct involvement in the function).





3.
Degree of control and direction exercised over 

the employee (governmental entity must 

exercise control and direction over employee).

4.
Whether act complained of involved exercise of judgment and discretion (must not be a mere ministerial act.  (Compare Colby, supra, (police officer engaged in high speed pursuit was exercising discretion) with Heider v. Clemons, 241 Va. 143, 400 S.E.2d 190 (1991) (no judgment or discretion required for routine operation of sheriff’s vehicle.  The operation of a city truck, spreading salt in a snowstorm requires discretion.  Stanfield v. Peregoy, 245 Va. 339, 429 S.E.2d 11 (1993)).

James v. Jane, 221 Va. 43, 53 (1980) (independent contractor physicians at UVA not entitled to immunity); Messina v. Burden, 228 Va. 301, 313 (1984) (Chief of Operations Div. of County Dep’t of Public Works entitled to immunity); Lentz v. Morris, 236 Va. 78 (1988) (School teacher entitled to immunity); Colby v. Boyden, 241 Va. 125 (1991).

IV.
Factors Which May Defeat Official Immunity:
A.
Performance of a ministerial duty.  Heider, supra, at 145; First Virginia Bank-Colonial v. Baker, 225 Va. 72, 301 S.E.2d 8 (1983); Hoggard v. Richmond, 172 Va. 145, 200 S.E. 610 (1939).  A ministerial act is “one which a person performs in a given state of facts, in a prescribed manner, in obedience to the mandate of legal authority, without regard to, or the exercise of, his won judgment upon propriety of the act being done.”  Dovel v. Bertram, 184 Va. 19, 22, 34 S.E.2d 369, 370 (1945).


B.
Bad faith.  Harlow v. Clatterbuck, 230 Va. 490 (1986).


C.
Intentional torts.  Fox v. Deese, 234 Va. 412, 362 S.E.2d 699 

(1987).

D.
Gross negligence.  Meagher v. Johnson, 239 Va. 380 (1990).  Lentz, supra, at 82.
E.
Acting outside scope of employment.  Fox, 224 Va. at 412.

V.
The Following Have Been Held to be Entitled to Immunity:
A.
The superintendent of buildings of a community college.  Messina, 228 Va. 301, 321 S.E.2d 657.

B.
The chief of operations division of the department of public works in Arlington County.  Id.
C.
A school superintendent and a principal.  Banks v. Sellers, 224 Va. 168, 294 S.E.2d 862 (1982); Young v. Young, Ch. No. 112359 (Cir. Ct. for the County of Fairfax, Aug. 24, 1990).

D.
Hospital administrators and a surgical intern at the University of Virginia Hospital.  Lawhorne v. Harlan, 214 Va. 405, 200 S.E.2d 569 (1973).

E.
Virginia Department of Corrections employees.  Harlow v. Clatterbuck, 225 Va. 245, 302 S.E.2d 511 (1983).

F.
State Department of Highways resident engineer.  Bowers v. Commonwealth, 225 Va. 245, 302 S.E.2d 511 (1983).

G.
School teachers.  Lentz, supra.
H.
A county buildings and grounds engineer.  Shelton v. Cooper, 86-L-252 (Cir. Ct. of the County of Henrico, letter opinion, dated Nov. 20, 1987).

I.
City police officers.  Colby, supra, Shaffer v. City of Hampton, 780 F. Supp. 342 (E.D. Va. 1991).

J.
County police officer.  Robbins v. Wessell, 12 Va. Cir. 231 (1988) (Judge William R. Shelton).

K.
A county deputy sheriff.  Ferguson v. Foster, 12 Va. Cir. 130 (1988) (Judge Kenneth H. Trabue); Donaldson v. Kunkle, Law No. 89-684 (Cir. Ct. of Arlington County, August 16, 1989).

L.
As to operation of emergency vehicles specifically, see The Application of the Doctrine of Sovereign Immunity to Operators of Emergency Service Vehicles, IV Journal of Civil Litigation 3 (1992).

M.
County attorney.  Grites v. Clarke County, 14 Va. Cir. 165 (1988) (Judge Robert K. Woltz).

N.
Superintendent of public expressway.  Hinchey v. Ogden, 226 Va. 234, 307 S.E.2d 891 (1983).

O.
Members of volunteer fire fighting company which has implied contract with county.  National Railroad Passenger Corporation v. Catlett Fire Company, 241 Va. 402, 404 S.E.2d 216 (1991).

P.
Physician in a public health clinic.  Lohr v. Larsen, 246 Va. 81, 431 S.E.2d 642 (1993).

VI.
Immunity of School Boards


A.
General.



School boards generally enjoy immunity from liability for tort claims.



1.
The seminal case involving school board immunity is Kellam 

v. School Board, 202 Va. 252 (1960).  Plaintiff in Kellam had fallen in a high school auditorium which had been leased to a private promoter for a concert.  The court held that the Board was not liable because in leasing the auditorium the Board was performing its educational function.



2.
The Kellam court indicated that the test is whether the 

activity in question tends to promote the cause of public education and noted that the test will be applied liberally.  Id. at 257.



3.
The “nuisance” exception to sovereign immunity does not 

apply to school boards.  Id. At 258; Taylor v. City of 

Charlottesville, 240 Va. 367, 272-374 (1990).


B.
Statutes Applicable to School Boards.



1.
By statute, school boards may be sued for claims arising out 

of school bus accidents (or accidents involving other 

vehicles owned by the Board).  Liability extends to the greater of available insurance or statutory minimum insurance.  Va. Code § 22.1-194.



2.
This statute abrogates the immunity of a school board for 

acts of simple negligence to a limited degree.  When the 

conditions of the statute are met, the defense of sovereign immunity will not bar recovery of damages in an amount up to the limits of the insurance policy.  Linhart v. Lawson, 261 Va. 30 (2001).
VII.
Immunity Has Been Extended by Statute or Regulation to:

A.
Members of local governing bodies and other local government 

boards, commissions, and authorities for exercising or failing to exercise discretionary or governmental authority.

1.
Exceptions:


a.
Misappropriation of funds.


b.
Intentional or willful misconduct.


c.
Gross negligence.  Va. Code § 15.1-7.1.

B.
Local government officials and employees, including social workers, probation officers and school employees who report suspected child abuse cases.  Va. Code § 63.1-248.5.
C.
School personnel who report suspected alcohol or drug usage.  Va Code § 8.01-47.

D.
Library personnel who cause the arrest of persons suspected of willfully concealing library books.  Va. Code § 42.1-73.1.

E.
Public safety officials who render emergency assistance.  (“Good Samaritan” statute).  Va. Code § 8.01-225.

F.
Local government employees engaged in emergency service activities in a natural or manmade disaster.  Va. Code § 44-146.23.

G.
Local building department personnel in carrying out their code enforcement duties.  See Virginia Uniform Statewide Building Code, § 102.9.  This immunity has been affirmed by the courts.  See Smith v. Owen, [Cir. Ct. for the County of Halifax, October 2, 1981, petition for appeal refused September 2, 1982 (Record No. 812257)]; and Palma v. City of Lynchburg, (Cir. Ct. for the City of Lynchburg, June 14, 1982) (Judge Norman K. Moon); Combs v. City of Winchester, Law No. 90-2-286, (Cir. Ct. for the City of Winchester, October 2, 1991) (Judge John E. Wetsel, Jr.).  See discussion of building code and inspections in II.B.14, supra.

H.
Volunteer fire-fighting and rescue companies and associations contracting with locality.  Va. Code § 27-23.6.  National Railroad Passenger Corporation, supra, at 412.

I.
Firefighters in emergency sent beyond the territorial limits of their local government enjoy immunity to the same extent as they do in their home jurisdiction.  Sending locality also continues to enjoy immunity.  Va. Coded §27-1.

VIII.
Statutory Provisions Relating to Counties.  (Va. Code § 15.2-1243-

1248)
A.
No action may be maintained against a county upon any claim or 
demand until such claim has been presented to the board of supervisors for allowance.  Va. Code § 15.2-1248.

1.
The procedural requirements of §§ 15.2-1243 to 15.2-1248 

are applicable only to monetary claims against a county.  See Nuckols v. Moore, 234 Va. 478 (1987) (decided under prior law).  Note, however, that § 15.2-1248 applies to actions in equity, as well as at law, if money is sought.  Id. At 481-482;


2.
Excepted from § 15.2-1248 are certain controversies where 

the county has agreed to submit to binding arbitration.


B.
Failure to allege compliance is fatal.

Where a claim, whether legal or equitable in nature, is asserted against a county, failure to allege compliance with §§ 15.2-1243 to 15.2-1248 requires dismissal upon demurrer.  County of Chesterfield v. Town & Country Apts. & Townhouses, 214 Va. 587 (1974) (decided upon prior law).  See also Mansoor v. County of Albemarle, 124 F. Supp. 2d 367 (W.D. Va. 2000) (§ 15.2-1248 and these sections prescribing the manner of appealing a government body’s decision to disallow a claim, provide the exclusive procedure for litigating claims against a county and failure to allege compliance with these statutes is fatal to an action against a county).

C.
Appeal from Disallowance of Claim (§ 15.2-1246)


1.
If a claimant is present at the board meeting when his claim 




against a county is disallowed, he may appeal within 30 days 

from the date of the board’s decision.



2.
If a claimant is not present at the board meeting when his 
claim is disallowed, the clerk of the governing body shall 
serve a notice of the disallowance on him or his agent, and 
he may appeal within 30 days after service of such notice.



3.
In no case shall the appeal be taken after the lapse of six 
months from the date of the decision.  Section 15.2-1246.



4.
The appeal shall be field with the circuit court for the county.  
Written notice of the appeal must be served on the clerk of 
the governing body, and a bond to the county must be 
executed.



5.
The required bond shall be with sufficient surety to be 
approved by the clerk of the board and shall be conditioned upon the faithful prosecution of such appeal and the payment of all costs that shall be adjudged against the appellant by the court.  Section 15.2-1246.  Failure to execute the required bond within the time frame allowed is a jurisdictional defect which cannot be corrected.  Parker v. Prince William County, 198 Va. 231, 93 S.E.2d 136 (1956).



6.
After a claim has been perfected by filing the required notice 
and bond with the board, suit must be filed in the appropriate court within six months from the date of the board’s decision.  Kirkpatrick v. Prince William County, 384 S.E.2d 800 (1989).



7.
Section 15.2-1246 is a procedural and jurisdictional 
predicate to an action against a county.  Karara v. County of 
Tazewell, 450 F. Supp. 169 (W.D. Va. 1978) (decided upon prior law).



8.
Sections 15.2-1246 and 15.2-1246 provide the sole manner 



in which counties may be sued for monetary damages.



9.
An appeal under § 15.2-1246 is a de novo action at law.  
Carlo v. County of Nottoway, 232 Va. 1 (1986) (decided 
upon prior law).
PAGE  
10

